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Summary

This report is submitted in accordance with Commission on Human Rights
resolution 2002/45 in which the Commission requested the Office of the United Nations
High Commissioner for Human Rights (OHCHR) to continue the preparation of its compilation
and analysis of best practicesin relation to the recognition of the right of everyone to have
conscientious objections to military service. The right to conscientious objection to military
serviceis considered alegitimate exercise of the right to freedom of thought, conscience and
religion as articulated implicitly in article 18 of the International Covenant on Civil and Political
Rights and article 18 of the Universal Declaration of Human Rights, and explicitly by the Human
Rights Committee in its general comment No. 22 on article 18 of the International Covenant on
Civil and Palitical Rights.

The present report identifies trends in national laws regulating conscientious objection
and identifies the development of the right through an analysis of observations and findings of
the Commission on Human Rights, the Human Rights Committee, and the Sub-Commission on
the Promotion and Protection of Human Rights. This report also provides an overview of the
jurisprudence of various international human rights bodies, including the Working Group on
Arbitrary Detention.

Initsreview of best practices, the present report’s analysis is based on the minimum
basic principles as established by the provisions of Commission resolution 1998/77 on the issue
of conscientious objection to military service. The analysis considers. national approaches to
the exercise of the right including the nature of the decision-making process; the grounds for
claiming conscientious objection; the stage of conscription when the right is applicable; the
length, various forms and terms of conditions of aternative service; crimina penalties applied to
repeat offenders; whether asylum can be granted to conscientious objectors, and the avail ability
of public information on theright. An analysis of the responses of Member States to requests for
information on how the right is being effectively implemented provides support for the notion
that an increasing number of Member States are continuing to develop or improve provisions for
conscientious objection to military service, so as to comply with existing human rights norms.
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Introduction

1 In its resolution 2002/45, the Commission on Human Rights, recalling its previous
resolutions on the subject of conscientious objection, in which the Commission recognized the
right of everyone to have conscientious objections to military service as alegitimate exercise

of the right to freedom of thought, conscience and religion and having considered the
preliminary report of the High Commissioner (E/CN.4/2002/WP.2), requested the Office of the
United Nations High Commissioner for Human Rights (OHCHR) to continue the preparation of
its compilation and analysis of best practices in relation to the recognition of thisright, and to
seek such information from Governments, national human rights institutions, the specialized
agencies and relevant intergovernmental and non-governmental organizations (NGOs), and to
submit areport containing this compilation and analysis to the Commission at its sixtieth session.

2. By notes verbales dated 1 August 2002 and 16 May 2003, OHCHR invited Governments
to submit any relevant information pertaining to the issue of conscientious objection. As of
December 2003, the Office had received responses from the following Governments: Argentina,
Austria, Belarus, Belize, Colombia, Costa Rica, Croatia, Czech Republic, France, Germany,
Lebanon, Luxembourg, Nicaragua, Portugal, Republic of Moldova, Russian Federation, Rwanda,
San Marino, Serbia and Montenegro, Slovenia, Singapore and Togo.

3. By letter dated 16 May 2003, the same request was addressed to national human rights
institutions, the specialized agencies and relevant intergovernmental and non-governmental
organizations.

4. The following national human rights institutions responded: the Danish Institute for
Human Rights, the Greek National Commission for Human Rights, Irish Human Rights
Commission, Human Rights Commission of Mauritius, the National Human Rights Commission
of Mexico, the New Zealand Human Rights Commission, the National Human Rights
Commission of the Republic of Korea, the Ombudsman of Colombia, the Ombudsman of Spain
and the Ombudsman of Venezuela.

5. The Council of Europe provided an overview of its minimum standards.

6. The following NGOs a'so responded: Amnesty International, NGO Coalition for
Alternative Civil Service, Protestant Association for the Care of Conscientious Objectors (EAK),
Friends World Committee for Consultation (Quakers), World V eterans Federation, and War
Resisters' International.

7. The replies received from Governments, human rights institutions, intergovernmental
organizations and NGOs are available for consultation in the Secretariat.

I. TRENDSIN NATIONAL LAWSREGULATING
CONSCIENTIOUS OBJECTION

8. Although OHCHR received only arelatively limited number of responsesto its
note verbale of 16 May 2003 from States with conscription, it is nevertheless possible to identify
certain trends in the implementation of the right to conscientious objection at national level.
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0. The minimum basic principles concerning the right to conscientious objection to

military service were referred to in Commission resolution 1998/77 on the issue of conscientious
objection to military service. Some States oppose the provisions of this resolution and
subsequent follow-up resolutions. For example, Singapore reiterates its previous posture by
stating that “resolution 2002/45 goes beyond what is prescribed in the international law and the
applicable human rights instruments”.*

10. In many of the States that replied, an alternative to military serviceis provided for by
law, either generally through its national constitution, or viaimplementing legislation. The
grounds on which such alternative service can be invoked are strikingly similar; generally these
are reasons of conscience or religion. Most responding States require aformal decision-making
process. either awritten or oral application, with the possibility of appeal. In many of the
States, provision for alternative civil service does not involve military-related activities. Though
most States provide notice of the option of alternative service, the advent of the Internet has
ensured broader dissemination of this right through informal channels.

11.  Theresponses of the national human rights institutions provide detailed information on
the applicable law relating to the right to conscientious objection, including relevant case law.
Some responses a so express concern with State practice that appears to violate international
human rights norms protecting the right to conscientious objection.

12. Mot of the replies from NGOs make reference to the fact that aright to conscientious
objection is considered by international human rights monitoring bodies as deriving from the
fundamental norm of freedom of religion and conscience. The replies contain valuable
information about individual cases and ongoing practicesin certain States that appear to violate
international human rights norms protecting the right to conscientious objection.

[I. CONSCIENTIOUSOBJECTION IN INTERNATIONAL
HUMAN RIGHTSINSTRUMENTS

A. United Nations

13.  Article 18 of the International Covenant on Civil and Political Rights (ICCPR)
guarantees the right to freedom of religion or belief, but makes no explicit reference to
conscientious objection to military service as being encompassed by the right to freedom of
conscience and religion. However, the ICCPR monitoring body, the Human Rights Committee,
has considered the issue in relation to States parties’ reports in one of its general comments, as
well asinindividual communications. In its general comment No. 22 on the right to freedom of
thought, conscience and religion (ICCPR, art. 18), the Human Rights Committee stated that:

“The Covenant does not explicitly refer to aright to conscientious objection, but the
Committee believes that such aright can be derived from article 18, inasmuch as the
obligation to use lethal force may seriously conflict with the freedom of conscience and
the right to manifest one sreligion or belief” (para. 11).

14.  The Human Rights Committee has elaborated its posture with regard to conscientious
objection in its concluding observations adopted following examination of States parties' reports.
Common issues raised relating to conscientious objection concern the recognition of the right to
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conscientious objection,? the basis on which conscientious exemption from military service can
be granted and the process for obtaining such exemption. Questions are also commonly raised
regarding the provision, length and conditions of alternative service and the rights of those who
object to alternative service; whether alternative service provides the same rights and social
benefits as military service; the length and conditions of alternative service; and whether there
can be repeated punishment for failure to perform military service.*> Recent concerns continue
to raise issues of lack of an independent decision-making process,” disproportionate lengthy
alternative service® and States parties that recognize the right to conscientious objectionin a
discriminatory manner, e.g. by granting exemption only to religious groups and not others. The
Human Rights Committee has recommended that States parties recognize the right of
conscientious objection without discrimination,® recalling that “conscientious objectors can opt
for civilian service the duration of which is not discriminatory in relation to military service, in

accordance with articles 18 and 26 of the Covenant”.’

15.  Since 1960, the issue of the right to conscientious objection has been examined by the
Sub-Commission on the Promotion and Protection of Human Rights, when it first affirmed

the right to conscientious objection to military service in the context of freedom and
non-discrimination in the matter of religious rights and practices. In 1981, the Sub-Commission
appointed two Special Rapporteurs, who submitted their final report in 1984. The report was
later published. The report recommended, inter alia, that States should recognize by law

(a) theright of personswho, for reasons of profound religious, ethical, moral, humanitarian or
similar conviction, refuse to perform armed service and, at a minimum, should extend the right
of objection to persons whose conscience forbids them to take part in armed service under any
circumstances; and (b) the right to be released from service in armed forces which the objector
considers likely to be used to enforce apartheid, in action amounting to genocide and for illegal
occupation of foreign territory; States should recognize the right of personsto be released from
service in armed forces which the objector holds in gross violations of human rights; States
should recognize the right of persons to be released from the obligation to perform servicein
armed forces which the objector considers likely to use weapons of mass destruction or other
weapons outlawed by international law or which cause unnecessary suffering.?

16. In 1970, the issue was dealt with by the Commission on Human Rights, under the agenda
item entitled, “The role of youth in the promotion and protection of human rights, including the
question of conscientious objection to military service”. In 1987, the Commission adopted
resolution 1987/46, in which it appealed to States to recognize that conscientious objection to
military service should be considered a legitimate exercise of the right to freedom of thought,
conscience and religion. 1n 1989 the right to conscientious objection was recognized by the
Commission in resolution 1989/59, in which the Commission appealed to States to enact
legislation aimed at exemption from military service on the basis of genuinely held conscientious
objection.

17. In the context of the right to conscientious objection, the Commission has based its
views on articles 3 (right to life, liberty and security of person) and 18 (freedom of thought,
conscience and religion) of the Universal Declaration of Human Rights. In resolution 1993/84,
the Commission reminded States with a system of compulsory military service of its
recommendation that they introduce various forms of alternative service for conscientious
objectors and emphasized that “ such forms of alternative service should be of a non-combatant
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or civilian character, in the public interest and not of apunitive nature”. In resolution 1995/83
the Commission drew attention to “the right of everyone to have conscientious objections to
military service as alegitimate exercise of the right to freedom of thought, conscience and
religion, aslaid down in article 18 of the Universal Declaration of Human Rights, aswell asin
article 18 of the International Covenant on Civil and Political Rights’.

18. In resolution 1998/77, the Commission recalling its previous resolutions in which it
recognized the right of everyone to have conscientious objections to military service asa
legitimate exercise of the right to freedom of thought, conscience and religion, and aware that
persons performing military service may develop conscientious objections, drew attention to the
right of everyone to have conscientious objections to military service as “ alegitimate exercise of
the right to freedom of thought, conscience and religion”. It called upon States to establish
independent and impartial decision-making bodies with the task of determining whether a
conscientious objection is genuinely held, taking account of the requirement not to discriminate.

19.  Theissue of conscientious objection has also been addressed by the Special Rapporteur
of the Commission on Human Rights on freedom of religion or belief, the Special Rapporteur on
freedom of opinion and expression and through joint communications sent by the Special
Rapporteurs to Governments. The Special Rapporteur on freedom of religion or belief has
addressed the practices and acts contrary to the principle of conscientious objection in his
communications to Governments® and during his country visits.’ In his 2001 report to the
Commission on Human Rights, the Special Rapporteur concluded that:

“First of al, theissueis one of discriminatory or intolerant policies, legislation or State
practice, or even indifference on the part of State institutions which is prgjudicial to
minorities, be they of the ‘major religions’ or other religious and faith-based
communities. Such minorities are mainly affected by ... non-recognition of
conscientious objection, no provision for alternative civilian service, and the punitive
nature of this civilian service by reason of its duration, which particularly affects the
Jehovah’'s Witnesses and other religious and faith-based communities ...”
(E/CN.4/2001/63, para. 182).

20.  The Specia Rapporteur on freedom of opinion and expression addressed the issue of
conscientious objection in a country report on the Sudan, stating:

“[he] considers that imposing military service as a condition for continuing one' s studies
is fundamentally a violation of the right to education. Appropriate forms of civil service
or conscientious objection to military service should be sought in order to respect both
freedom of opinion and the right of students to choose” (E/CN.4/2000/63/Add.1,

para. 125).

21.  Joint communications addressing the situation of conscientious objectors have been sent
by the Special Rapporteur on freedom of opinion and expression and the Special Rapporteur on
torture, and by the Special Rapporteur on freedom of opinion and expression, the Special
Rapporteur on the independence of judges and lawyers and the Special Representative of the
Secretary-General on human rights defenders.
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B. Regional
1. Africa

22.  Article 8 of the African Charter on Human and Peoples  Rights provides for the right to
freedom of conscience, and that the profession and free practice of religion shall be guaranteed.

2. The Americas

23.  Article 12 of the American Convention on Human Rights protects the right to freedom of
conscience and religion. Moreover, it also states that “[n]o one shall be subject to restrictions
that might impair his freedom to maintain or to change hisreligion or beliefs’ (art. 12, para. 2).
Theright is subject only to restrictions which are prescribed by law and which are necessary to
protect public safety, health, or morals, or the rights or freedom of others.

24, Inits Annua Report for 1997, the Inter-American Commission on Human Rights invited
those member States whose legislation still did not exempt conscientious objectors from military
service or alternative service, to review their legal regimes and make modifications consistent
with the spirit of the international law of human rights.™

3. Europe

25.  Article9 of the European Convention on Human Rights protects the right to freedom of
thought, conscience and religion. This freedom may be subject only to such limitations that are
prescribed by law and are necessary in a democratic society in the interests of public safety, for
the protection of public order, health or morals, or for the protection of the rights and freedoms
of others. Though no explicit reference to the right of conscientious objection to military service
ismade, it isimplicit in article 4 (3), which defines forced or compulsory labour.

26 In 1967, the Parliamentary Assembly of the Council of Europe adopted itsfirst
resolutions 337 and 478 supporting the right of conscientious objection. This was followed

in 1977 with recommendation 816 affirming the right of conscientious objection. In May 2001,
the Parliamentary Assembly, in asimilar recommendation, noted that “the exercise of the right
of conscientious objection to military service has been an ongoing concern of the Council of
Europe for over thirty years’.*

27.  The Committee of Ministers of the Council of Europe, in 1987 endorsed the right of
conscientious objectors to be released from military service and supported the provision of
aternative service and invited member States to bring their legislation and practice into line with
the right to conscientious objection.*® The recommendation to member States sets down
minimum basic principles for the implementation of thisright. For example, relevant due
process protections need to be provided to applicants, including the right to be informed in
advance of their rights. It also stated that applications can be made during military service and
during military training after theinitial service. Moreover, “aternative service shall not be of a
punitive nature. Its duration shall, in comparison to that of military service, remain within
reasonable limits’.** In March 2002, the Committee of Ministers urged a“sustained effort” to
implement the 1987 recommendation.™
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28. A number of resolutions on the right to conscientious objection asimplied in the right to
freedom of thought, conscience and religion have been adopted by the European Parliament
since the first resolution on the issue, adopted in 1983, in which the Parliament noted “that
protection of freedom of conscience impliesthe right to refuse to carry out armed military
service and to withdraw from such service on grounds of conscience” (para. 2) and pointed out
that “no court or commission can penetrate the conscience of an individual and that a declaration
setting out the individual’ s motives must therefore suffice in the vast majority of casesto secure
the status of conscientious objector” (para. 3).'°

29.  On 7 December 2000, the Charter of Fundamental Rights of the European Union entered
into force. Article 10 (2) of the Charter recognizes the right of conscientious objection as being
explicitly part of freedom of thought, conscience and religion.'” Thiswas the first international
human rights instrument to make explicit recognition of the right to conscientious objection.

30. At the Second Conference on the Human Dimension of the Conference on Security and
Cooperation in Europe (the Copenhagen Meeting, 5 June-29 July 1990) the representatives of the
participating CSCE States noted “that the United Nations Commission on Human Rights has
recognized the right of everyone to have conscientious objection to military service’*® and
agreed “to consider introducing, where this has not yet been done, various forms of alternative
service, which are compatible with the reasons for conscientious objection, such forms of
alternative service being in principle of a non-combatant or civilian nature, in the public interest
and of a non-punitive nature”.*® The participating States also agreed to “make available to the
public information on this issue”. %

31.  The Organization for Security and Cooperation in Europe (OSCE) Field Missions and the
OSCE Office of Democratic Institutions and Human Rights have provided legidlative policy
advice to Governments and have made interventions on the issue of conscientious objection.*

[1l. JURISPRUDENCE OF HUMAN RIGHTSBODIES
A. Human Rights Committee

32.  Asreferenced in paragraph 13 above, the Human Rights Committee continues to consider
cases regarding conscientious objection to military service under the Optional Protocol to the
Covenant.

B. Working Group on Arbitrary Detention

33.  Thequestion of conscientious objection to military service under the International
Covenant on Civil and Palitical Rights has also arisen in the context of the Working Group on
Arbitrary Detention. In 1999, the Working Group, under itsindividual petitions procedure,
considered the question of whether, after aninitial conviction for refusal to perform military
service, each subsequent refusal constitutes a new offence, or forms part of the initial actus. The
Working Group stated that when, after the initial conviction, the person concerned exhibits a
constant resolve for reasons of conscience not to obey the subsequent summons, it is*one and
the same action entailing the same consequences, and therefore the offence is the same and not a
new one” and therefore not subject to additional punishment.??
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34. Initsreport to the fifty-seventh session of the Commission on Human Rights
(E/CN.4/2001/14), the Working Group addressed the question of detention of conscientious
objectors. The Working Group made the following observations and recommendations:

“93. ... repeated incarceration in cases of conscientious objectorsis directed towards
changing their conviction and opinion, under threat of penalty. The Working Group
considersthat thisisincompatible with article 18, paragraph 2, of the International
Covenant on Civil and Palitical Rights, under which no one shall be subject to coercion
which would impair his freedom to have or adopt a belief of his choice.

“94. Accordingly, the Working Group recommends that all States that have not yet done
so adopt appropriate legislative or other measures to ensure that conscientious objector
status is recognized and attributed, in accordance with an established procedure, and that,
pending the adoption of such measures, when de facto objectors are prosecuted, such
prosecutions should not give rise to more than one conviction, so asto prevent the
judicia system from being used to force conscientious objectors to change their
convictions.”

C. Inter-American Commission on Human Rights and
Inter-American Court of Human Rights

35.  Though no decisions have been issued by the Inter-American Commission or the Court in
an individual case on the question of conscientious objection to military service, in 2002 the
Commission held admissible a conscientious objector’s claim aleging the State’ s violation of the
right to freedom of conscience and religion and the right to privacy, and of its obligation to take
the legislative or other measures necessary to give effect to those rights.?®

D. Theformer European Commission and the European Court of Human Rights

36. Both the former Commission and the European Court have considered challenges to
compulsory military service and conditions of alternative service. Neither body has, thusfar,
been willing to find that a right to conscientious objection exists under the European Convention
on Human Rights.

37.  In 2001, acase was brought against Bulgaria that presented the issue of State failure to
provide for alternative civilian service to military service.®* A settlement was reached which
stipulated, inter alia, that all criminal proceedings and judicial sentences of conscientious
objectors since 1991 be dismissed if they were willing to perform aternative civilian service.
The settlement also stipulated that the alternative civilian service in Bulgaria be performed under
apurely civilian administration and that such service be of similar duration to that required for
military service.

38. In line with the minimum basic principles for the implementation of the right to
conscientious objection as referred to in Commission resolution 1998/77, OHCHR has prepared
a compilation and analysis of best practices in relation to the recognition of this right:
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@ Acceptance of claim to be a conscientious objector accepted without
further inquiry. Though most States undertake some form of inquiry into applications for
conscientious objection to military service, Austria, Belarus and the Republic of Moldova
conduct no further inquiry. Denmark, for example, requires a simple statement asserting that
military service is against the applicant’ s conscience, though a more formal processis applicable
for those seeking conscientious objection during their military service;

(b) The nature of the decision-making process should be independent, impartial and
non-discriminatory. There exists a varied approach to the nature of the decision-making process.
Applications are generally presented to panels consisting of a mixture of military and civilian
personnel. Some States permit written applications while others require individual examination
of the applicant. A number of States ensure that the decision-making process is independent of
the military. In Croatia, Germany, Portugal and Slovenia, civil service-type commissions are the
fact-finders. For example, in Portugal, the national Commission for Conscientious Objection is
composed of ajudge, a citizen and the director of the Office of Conscientious Objectors, an
administrative body. According to Council of Europe recommendation No. R(87)8, referred to
earlier, examination of applicants must take place prior to enlistment. Moreover, the Council of
Europe has formulated minimum due process standards for applicants that include the following:
applicants must be informed of their rights before conscription/enlistment; examination of
applications must provide for afair procedure, the right to appeal from afirst instance decision;
and that any appeal authority must be independent of the military;

(© Conscientious objection to military service derives from principles and reasons of
conscience, including profound convictions, arising from religious, moral, ethical, humanitarian
or similar motives. While alimited number of States only accept the assertion of reasons of
religion, most responding States requiring persons to make out a specific case for acceptance as a
conscientious objector generally require the applicant to adduce reasons “of conscience or
religion”. Slovenia permits conscientious objection on the basis of “religious, philosophical or
humanitarian reasons’;

(d) The right should be available to persons prior to and during military service.
Though a number of responding States only permit application during the conscription process,
Germany, Slovenia and Croatia provide broader |atitude by allowing claims to be made prior to
conscription, during military service and while in military reserves. Thisis aso one of the
minimum standards suggested by the Council of Europe;

(e Various forms of alternative service should be compatible with the reasons for the
conscientious objection, of a non-combatant or civilian nature, in the public interest and not of a
punitive nature. Though alimited number of States provide an option for unarmed military
service, most responding States provide alternative civil service activities. In Austria, aternative
service must not involve use of force. In both Austriaand Croatia, such activitiesinclude
working with entities engaged in educational, cultural, sports, health or social fields or
humanitarian activities. In Croatia, posts are in accordance with the educational achievements of
the applicant and will be performed near the place of residence. In Austriaand Germany,
humanitarian activities with international organizations are acceptable forms of alternative
service,
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() M easures should be taken to ensure conscientious objectors are not subject to
repeated punishment for failure to perform military service. Though most responding States
do provide for imprisonment for those refusing to join military service, other responding States
do not only provide for imprisonment in circumstances in which the conscientious objector
refuses to perform alternative civil service;

(9) There should be no discrimination against conscientious objectorsin relation to
their terms or conditions of service, or any economic, social, cultural, civil or political rights.
The Council of Europe principles and recommendations call for non-excessive differencesin the
duration of alternative service to military service. Responding States predominately provide an
alternative civil service that is marginaly longer than military service. For example, in Austria,
alternative service is 12 months, military service is 8 months. In Croatia, military serviceis
6 months, aternative serviceis 8 months. German alternative service is 1 month longer than
military service, which is 9 months. In Slovenia, 7 months' serviceis applicable to both. From
the limited amount of information provided, it can be surmised that the reasoning behind the
extended length of alternative service is the less onerous tasks assigned in more comfortable
living conditions and lower number of compulsory hours of service. Most States provide for the
same terms and conditions during alternative service;

(h)  Asylum should be granted to those conscientious objectors compelled to leave
their country of origin because they fear persecution owing to their refusal to perform military
service. Most responding States consider applications of refugee status from conscientious
objectors forced to flee their country of origin under the general provisions of the
1951 Convention relating to the Status of Refugees, and its Protocol of 1967;

0) Information should be made available to all persons affected by military service
about the right to conscientious objection to military service, and the means of acquiring
conscientious objection status. Responding States predominately provide information on
conscientious objection during the conscription processin the official languages of the State. In
Austria, the notification of fithess to perform military service contains reference to the right to
file an application for alternative service. In Germany, information on alternatives to military
serviceis provided during pre-induction examinations. Responding States also provide this
information in its Official Gazette (national collection of laws) and in some instances, on the
Internet. Information is also disseminated via private organizations. Though alternative service
information is provided in the official languages of the State, the Russian Federation also
provides information in the languages of itsrepublics. In Slovenia conscriptsliving in areas
where the predominate language is Hungarian or Italian, will be provided information in their
local language.

V. CONCLUDING REMARKS

39. Thelegal analysisin thisreport on the issue of conscientious objection to military
servicein international law has shown that theright to conscientious objection to military
serviceisgrounded in existing human rights norms guaranteeing theright to freedom of
conscience and religion. An analysis of responding Member State practice on how the right
is being effectively implemented provides support for the notion that an increasing number
of Member States are continuing to develop or improve provisionsfor conscientious
objection to military service, so asto comply with existing human rights nor ms.
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